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SUMMARY

A.V. Kapustin. Organizational and Legal Basis for the Implementation
of International Humanitarian Law in Ukraine . T Qualification scientific work,
manuscript copyright.

Thesis for the degree of Doctor of philosophy (Ph. Specialty 293
“International Law"i International Humanitarian University, Odesa, 2021.

The thesis is devoted to a comprehensive study of the organizational anc
legal basis for the implementation afernational humanitarian law in Ukraine and
the establishment of characteristics and prerequisites for increasing the level o
implementation of the provisions of international humanitarian law in Ukraine.

The paper details the extent of scientific depetent of the organizational
and legal basis for the implementation of international humanitarian law in
Ukraine, analyses theoretical and legal views on the concept and content o
domestic implementation mechanisms of international humanitarian law and the
enactment of legislation for the implementation of international humanitarian law
in Ukraine. A systematic approach to the consideration of mechanisms and
processes for the implementation of international humanitarian law has beer
justified and introducedThe paper proposes, for the first time, a holistic view of
the institutional and legal framework for the implementation of international
humanitarian law in Ukraine during the international armed conflict in the territory
of Ukraine, including the actiies of State and neState actors. It defines the
content and form of Ukrainedbds obligat
law in the context of the international armed conflict in Ukraine. The author
proposes to establish an appropriate instihal and legal mechanism for the
effective application of international humanitarian law in the Armed Forces of
Ukraine, to wit 1) direct implementation of international humanitarian law in
military legislation; 2) interpretation and clarification of rsll@f international
humanitarian law; 3) dissemination of knowledge concerning international

humanitarian law in the Armed Forces of Ukraine; 4) ensuring the strict
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compliance with the provisions of international humanitarian law in the Armed
Forces of Ukrane; 5) monitoring compliance of international humanitarian law in
the Armed Forces of Ukraine. The paper further develops the doctrine on conten
and mechanisms for domestic implementation of international humanitarian law in
peacetime and during armednélict, as well as the connection between the scope
of domestic implementation of international humanitarian law in peacetime and its
implementation in time of armed conflict. It improves the concept, content and
structure of domestic organisational andak (institutional) mechanism for the
implementation of international humanitarian law.

It has been demonstrated that measures for implementation of internationa
humanitarian law in the national legal system include the followihgonitoring
of compliance of national legislation with the provisions of international
humanitarian law; 2) initiating amendments to national legislation to bring it into
compliance with the Stateds obligat:i
3) monitoring the practice of application of the norms of international humanitarian
| aw in accordance with the Statebs o
law; 4) initiating changes in the enforcement practices to improve the
Il mpl ement at i e nbligatibns tindee intSnateonhak Kumanitarian law;
5) organizational and administrative arrangements for the preparation and
I mpl ementati on of pl ans t o ful fil t
humanitarian law; 6) dissemination of knowledge @nng international
humanitarian law; 7) monitoring and reporting on the implementation of
international humanitarian law at the international and national levels; 8) logistical
activities aimed at the implementation of international humanitarian law

The author clarifies the relationship between international and domestic
mechanisms for the implementation of international humanitarian law. Horizontal and
vertical linkages between individual components and institutions have been identifiec
in the internatinal and domestic mechanisms of implementation of the international

humanitarian law. Moreover, the role of domestic institutional mechanism for the
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implementation of international humanitarian law in the international humanitarian
law implementation mech@&sm as twecomponent system has been also highlighted.

The paper anal yses t he content ar
implement international humanitarian law. A legitimate need for a systematic
approach to the analysis of the content and effea@insers of Ukr ai ne o ¢
I mpl ement international humanitarian
implement international humanitarian law in specific areas (institutional obligations to
disseminate knowledge about international huraaait law, in terms of criminal
responsibility for war crimes, in the field of military legislation, protection of visible
emblems, activities of the Ukrainian Red Cross Society and other matters) have bee
systemized. The main gaps have been identifiecdlwi r egar d t o UKkr ¢
to implement international humanitarian law, both concerning the implementation of
international humanitarian law in Ukrainian legislation and law enforcement.

It was noted that the most common institutional and legat fafrthe national
institutional mechanism for the implementation of international humanitarian law is
the national interdepartmental commission on the implementation of international
humanitarian law, or similar bodies for coordinating the activities ateStuthorities
and administrations in implementing international humanitarian law at the national
level; in Ukraine, it is the Interdepartmental Commission on the Application and
Implementation of International Humanitarian Law. Other bodies or goverament
officials include the Department for the Supervision of Criminal Proceedings in
Respect of Crimes Committed in the Context of the Armed Conflict, the Office of the
ProsecuteiGeneral and the legal advisers. In our opinion-8tate actors, including
international organizations (both intergovernmental and-gowernmental) and
human rights organizations, perform some of the functions of domestic
implementation of international humanitarian law. Significant authority has been
delegated to the national seites of the International Federation of the Red Cross and
Red Crescent (in Ukrairiethe Ukrainian Red Cross Society).

The paper analyses the institutional and legal (institutional) mechanism for the

implementation of the provisions of international haitaian law in Ukraine as an
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integral system, the relationship between them and the distribution of functions anc
competencies in the area of implementing the norms of international humanitariar
law. It was found that there are differences in the funstarm competence of bodies
responsible for implementing international humanitarian law in times of peace and in
times of armed conflict, gaps in the mandate for the implementation of international
humanitarian law in Ukraine. Emphasis is placed on the powe special State
bodies and institutions established specifically for the implementation of international
humanitarian law. The author describes the functions ofState institutions
(International Committee of the Red Cross, Ukrainian Red Crosstyjowigich, in
accordance with the provisions of international treaties or domestic regulations,
ensure the implementation of international humanitarian law. The role ebtats
actors operating in Ukraine for upholding international humanitarian lavbésis
highlighted. The author formulates proposals to streamline the powers and
cooperation of bodies responsible for the implementation of international
humanitarian law in Ukraine, with a view to enhancing the effectiveness of the
Implementation process.

The paper describes the place and role of national commissions for the
implementation of international humanitarian law or similar bodies for
coordinating the activities of State and administrative bodies in the implementation
of international humanitarialaw at the national level, in the domestic institutional
mechanism for the implementation of international humanitarian law. The
Commission for the Implementation of International Humanitarian Law has been
found to be an important State instrument in ih&itutional machinery for the
iImplementation of international humanitarian law. They perform coordination,
Implementation, advisory, consultative and monitoring functions, and are also a
platform for cooperation among States, national societies andtata actors on
the issues of international humanitarian law and provide numerous vertical links in
the system of public administration and horizontal links with-8tate actors and
other commissions for the implementation of international humanitariam|give

dissemination of international humanitarian law and its implementation. The
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author also demonstrates that commissions for the implementation of internationa
humanitarian law is an important component of the domestic institutional and legal
mechamsm for the implementation of international humanitarian law.

It has been found that, at the international level, not only the legislation was
unified through the implementation of international legal norms, but also the
mechanisms for its implementation. pfrime example is the establishment of
commissions for the implementation of international humanitarian law, which is
the focal point for other State bodies and institutions for the implementation of
international humanitarian law. The paper emphasizdsiththe context of armed
conflict, the role of the commissions on the implementation of international
humanitarian law is considerably enhanced, as reflected in the powers of the
Interdepartmental Commission on the Application and Implementation of
Intemational Humanitarian Law in Ukraine. An important factor in the
effectiveness of the Interdepartmental Commission on the Application and
Implementation of International Humanitarian Law in Ukraine is the involvement
of international humanitarian law experand its proactive work in analytical
sphere and regulatory activities. The author analyses the normative anc
institutional basis of the work of the Interdepartmental Commission on the
Application and Implementation of International Humanitarian Law kralhe,
and develops recommendations to streamline the composition, powers anc
competence of the Commission.

The paper describes the institutional obligation of the State to have legal
advisers in the armed forces. It is noted that Article 82 of the Rrofamiditional
to the Geneva Conventions of 12 August 1949, and relating to the Protection of
Victims of International Armed Conflicts (Protocol 1) details the more general
obligation of States to respect international humanitarian law, to wit: through its
implementation in legislation, the duty to disseminate knowledge, its direct
application and the establishment of an appropriate institutional environment. All
these elements are contained in Article 82: ensure that legal advisers are availabl

which incudes enacting appropriate legislation and institutional arrangements;



16

| egal adviserso advising military coc
application of international humanitarian law, which, in our view, is somewhat
broader than the disseminatiaf international humanitarian law, and includes
instructing on the law enforcement in specific contexts; the ability and obligation
of legal advisers to provide appropriate instructions to the armed forces on the
application of Geneva Conventions of 12 gt 1949 andtheir Additional
Protocols. The paper provides a detailed analysis of this responsibility with respec
to Ukraine, and develops recommendations for the introduction of the institution of
legal advisers in all units participating in the Conaloiri-orces operation.

The paper examined the international experience and evolution of the
institution of legal advisers in the armed forces. According to doctrine, provisions
of international humanitarian law and foreign and domestic legislation, the tasks
and functions of legal advisers in the armed forces have been systematized. It i
noted that the institution of legal advisers in the armed forces is an autonomous
subsystem of the mechanism for implementing international humanitarian law at
the domestidevel, which is essential for the effective application of international
humanitarian law by the armed forces of a State. The author gives
recommendations aimed at improving Ukrainian legislation concerning the legal
status and powers of legal advisergsha Armed Forces of Ukraine in the context
of the international armed conflict in the territory of Ukraine. In particular, it is
recommended to establish a separate department within the Armed Forces c
Ukraine with a purpose of application of internatibmmamanitarian law and
improvement of the coordination of the activities of legal advisers in disseminating
knowledge and skills on the application of international humanitarian law to
individuals in the Armed Forces of Ukraine.

The normative and institatin a | framewor k of t he
disseminate knowledge of international humanitarian law was also described. The
author outlined the modalities and mechanisms for the implementation of the
Stateds obligations t o wmhiiogatrmanitagan law Kk r

and proposed to improve the organizational and legal basis for the implementatior
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of the rules of international humanitarian law on the dissemination of knowledge
during the international armed conflict in the territory of UkraiDessemination of
knowledge about international humanitarian law is considered as a separate syste
of interaction between State and FBtate actors; therefore, the paper identifies the
mechanisms and principles for such interaction, and analyses ¢otivefhess of
such activities at the level of each subsystem (public, international non
governmental, civil society and academic circles). It was concluded that the
synergy between State and rBtate actors in the dissemination of international
humanitaran law is an important factor in achieving its objectivéise protection

of victims of war through strict observance of its norms, for which the knowledge
of those norms is a prerequisite. The author described the activities aimed a
disseminating knowllge about international humanitarian law in Ukraine,
analysed forms and methods of such activities, and made specific proposals t
improve the dissemination of knowledge about international humanitarian law
during the international armed conflict in therit®@ry of Ukraine.

It was noted that military law is the most important object of the assimilation
of international humanitarian law for the reasons explained above. This is
particularly important for States that are in a situation of armed conflictjghat
where international humanitarian law is directly applicable. Four subsystems were
identified in the system of military legislation of Ukraine in accordance with the
level and objectives of regulation in the context of the study of the implementation
of international humanitarian law. The paper formulates the concepts on the
components of Ukrainedés military | eg
objectives of regulation in the context of the implementation of international
humanitarian law. It wasoncluded that, in general, despite the existence of certain
shortcomings in the system of military legislation of Ukraine, the basic procedural
and factual requirements of the Geneva Conventions of 1949 and their Additional
Protocols have been duly refted, to wit with respect to: dissemination of
knowledge about international humanitarian law, the duties of commanders to

ensure respect for international humanitarian law, the presence of legal advisers
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the obligation of members of the Armed Forces dfrdine to abide by the
principles and rules of international humanitarian law, the existence of a system ot
proper discipline, law and order guaranteeing respect for international
humanitarian law by all military personnel. Certainly, the issue effectsgené
criminal responsibility for war crimes under Article 438 of the Criminal Code of
Ukraine remains open, but the existence of this provision in the Criminal Code
makes it possible to bring perpetrators of war crimes to justice. The paper contain:
props al s ai med at I mproving Ukraineods
Implementation of international humanitarian law more effective.

The paper systematizes and describes obligations of Ukraine to implement
the provisions of international humanitarisawl on the protection of distinctive
emblems It is noted that Ukraine has established a normative basis for the
operation of an organizational and legal mechanism for implementing international
legal norms on the use of emblems, but this system is natisuffy effective and
in most cases does not have a system oelag to implement these powers.
Therefore, the author formulated pro
protection of distinctive emblems into line with its international legalgatbibns
and to enhance the legal and organizational mechanism for the protection o
distinctive emblems in Ukraine.

Key words: international humanitarian law, organizational and legal
implementation mechanism, armed conflict, implementation of internationa
humanitarian law in Ukraine, Geneva Conventions of 12 August 1949,
commissions on the implementation of international humanitarian law,
dissemination of knowledge about international humanitarian law, legal advisers,

war crimes.
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