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Ilamoypa /I. B. Heodiuiiine npaBo. — Kpamidikaiiitna HaykoBa mparisi Ha
mpaBax pykomucy. Jluceprarrist Ha 3700yTTS HAYKOBOTO CTYIICHS TOKTOpa (histocodii
3a cnemianbHicTiIO 081 «IIpaBo». — MikHapoaHHM TyMaHITapHUN YHIBEPCUTET,
Opeca, 2021.

Huceprariiitna pobota MICTHUTb pe3ynbTaTh KOMILJIEKCHOTO
3arajlbHOTEOPETUYHOTO JOCTIKEHHST HEO(PIIIHHOr0 TmpaBa SIK HEBIJ EMHOIO
eJIEMEHTa MPAaBOBOTO XKUTTs CyCHUIbCTBA. Martepian aucepTallii y3araibHIOE aHaTI3
HAYKOBHX IIpailb, [0 CTOCYIOTbCA BKAa3aHOI MpPOOJIeMH, HOPMATHBHO-TIPABOBHX
aKTiB, MIKHApOJHO-TIPABOBUX JOTOBOPIB, MOBCAKJACHHOI MISUIBHOCTI JIOJIUHU Y
npaBoBii cepl, CTATUCTUYHOI Ta aHATITUYHOI 1H()OpMaIli.

Y po0GoTi HarojomieHo, MO MpoOieMaThka IMpaBa, SK (QyHIaMEHTaIbHOI
KaTeropii, He BTpayae aKTyaJlbHOCTI B HAYKOBOMY CEPEIOBHIII, OJHAK JUXOTOMIs
«opimiitHe mpaBo» — «Heo(iLlifHEe MPaBO» Ha MOCTPAASHCHKOMY IIPOCTOP1 BUBYEHA
HesocTaTHbo. OKpemi MHUTaHHS, TOB’si3aHI 3 HEOPIIAHUM (HEIepKaBHUM,
He(OopMaIbHUM, TIHBOBUM) MIPAaBOM MOPYUIEH] y poOOTaX TaKUX JOCHIAHMKIB, SIK
B. M. bapanos, C. B. biptoko, B. B. 3aBansutok, I'. M. Jlanora, O. O. YBapoga,
FO. O. TuxomupoB, O. M. Tpuko3 Ta 1H. AJe NPEIMETOM AUCEPTALIIHOTO
JTOCHTIKeHHST Heo(illiliHe MPpaBo 1ie HEe BUCTYIIAJIO.

OOrpyHTOBaHO, IO OCHOBOIO JOCTIHKEHHS HEO(IIIHOTO TpaBa BUCTYIIAE
KOHIICMI[I IOPUANYHOrO IUIIOpai3My — OJIHA 3 MPOBIAHUX 1€ CydyacHOi
3arajibHOTEOPETUYHOT ropUcTpyaeHIlii. [IpoaHanizoBaHo 3apoKEHHS Ta PO3BUTOK
€1 KOHIEMIi y COMIOoJNorii mpaBa, HOPUAUYHIA AHTPOIOJOTIT Ta HOPUAUYHINA
eTHoJorii. JloBeAaeHo, 0 caMe IUTIOPATICTUYHUM MiAX1J A0 MpaBa YMOKIUBIIIOE
HOTO pO3yMIHHS K 0araTOBUMIPHOTO SIBUIINA, sIK€ Mae€ pi3HI (GOpMH CBOTO
ICHyBaHHs, 30KpeMa, HeodiIliifHe MpaBo.

OxapakTepu30BaHO CTaH JOCIIKEHHS Heo(iLiitHOTo (HeIepKaBHOT0) MpaBa
B 3apyODKHIN IOpUCTIPYACHINT Ta BITYU3HIHIN TIPABOBIN HayIll. Y CTaHOBIEHO, IO

Ha 3ax0/11 JOCJIIPKEHHS MpaBa, HE TTOB A3aHOTr0 3 ICP>KABOI0, PO3MOYaIUCs 111e B XX



CT. 1 CYHpPOBO/KYBAJINUCA TOCTPUMH JUCKYCISIMHU, B PE3yJbTaTl SKUX OUIBLIICTDH
HAYKOBIIIB YTBEPAWIACS B AyMIIl, 10 BOHO € YaCTUHOIO pEaibHO AII0YOro MpaBa Ta
icHye B pi3HUX cdepax CycmiabHOTO JKUTTA. HaToMicTh y BITUM3HSHIN
IOpUCTIpYIeHITIT HeodiliifHe MPaBo € Hapa3l IPEeIMETOM HEUUCICHHUX TOCITIIKEHb.
31e01IbII0T0  PO3IIIAIAI0TECS OKPEM1 acCleKTH IMi€i MpoOJeMU Kpi3b MPUZMY
KOHIIEMIIi Heaep:kaBHOro npaBoBoro perymoBanHg (O. O. YBaposa), y pamkax
fopuanyHoi  antponoJiorii  (B. B. 3aBanbHIOK), y 3B’S3Ky 3 (OpMyBaHHSIM
HeodiuiiHoro mnpaBonopsiaky (A. @. Kpmxanoscekuii, O. B. KpukaHoBchka)
Toio. Pociiichki BUEHI MPUAUIAIOTH Oarato yBaru TIHbOBOMY IPaBY SIK PI3HOBUIY
HeraTuBHoro  Heodimiitnoro mpaBa  (B. M. bapanos, [O. M. Tuxomupos,
O. M. Tpukos3 Ta iH.).

[TinkpecneHo, 1o METOAOJIOTIS FOPUCIIPY/ICHIIIT Y CBOEMY PO3BUTKY MPOMIILIA
TPU €Tanu — KJIACUYHUH; HEKJIACUMYHUI; MOoCTHEeKIacuuHuii. Ha kokHOMY 3 HUX
pO3po0sIMCS BJIACHI 3acO0M Mi3HAHHA Ta YJOCKOHAIIOBAJIMCS IcHyroui. B
pe3yabpTaTi CydyacHa METOJOJIOTIS IOPUJIMYHOI HAyKH € TUTFOPATICTUYHOIO, IO
nepeadavyae MOETHAHHS PI3HOMAHITHUX METOJOJOTIYHUX MiAXOMIB, MPHHOMIB 1
METO/IIB, Ta JIIOJUHOLIEHTPUCTCHKOIO, 110 03HAYA€E MEPEOBCIM Mi3HAHHS «IIONHA
B IIPaBi».

Jlns mocmimkeHHs HeoiiiHOTro mpaBa oOpaHo TaKi OCHOBHI KOHIIETITYalIbH1
MIJIXO/H, SIK aHTPOIOJIOTIYHUM, aKC10JIOTIYHUM, TEPMEHEBTUYHUMN, CHHEPTETUYHUH,
noTpeOOBUH, M1aJEKTUYHUN Ta CUCTEMY METOJIB, Cepell SIKUX: 1CTOpiocO(ChKUiA,
NOPIBHSIBHO-TIPABOBUM, CUCTEMHUH, (DYHKIIIOHAJILHUM Ta 1H.

Ha ocHOBI y3arajbHeHHs MiAXOMIB A0  TIYMAaue€HHS  KaTeropii
«IPaBOPO3YyMIHHS 3aMPONOHOBAHO BBAYKATHU MPABOPO3YMIHHSM Y IIUPOKOMY CEHC1
IHTENEKTyaJIbHY AISUIbHICTh, COPSIMOBAHY Ha Mi3HAHHS CYTHOCTI Ta 3MICTY MpaBa, y
BY3bKOMY — CYKYIHICTb 3HaHb, OTPUMaHUX Yy pe3yjibTaTi Li€i MisIIbHOCTI.
[IpoanasnizoBaHO THUMOJIOTIIO MPABOPO3YMIHHS B CYYacHIN IOPUCTIPYACHINI, IO
OyaIyeThCs 3a pI3HUMHU KpuTepisMu. OCHOBOIO 11€1 TUIIONOTT BU3HAHO TPAIUIINHY
Tpiagy, MO OXOIUTIOE€ TMPUPOTHO-TIPABOBE, IO3UTHUBICTCHKE Ta COIIOJIOTIUHE

MpaBOpPO3yMiHHs. B cydacHUX yMOBaxX BOHM 1HTETPYIOTHCS 3 KOHIICHIISIMH €TOXHU



MOCTMOJEPHY (@HTPOIOJIOTTYHOK0, KOMYHIKATUBHOIO, LIHHICHO-HOPMATHUBHOIO Ta
1H.), 10 ¥ YMOXKJIUBJIIOE Mi3HAHHS HEO(DiLiIifHOTO TpaBa.

OxapakTepu30BaHO 3aPOJIKEHHS Ta PO3BUTOK YSBJIEHBb MPO PI3HOMAHITHICTD
dopm OyTTs mpaBa y paMKax HPUPOTHO-TIPABOBOIO MPABOPO3YMIHHSA Bif
HaWJaBHIIIKMX YaciB JO ChOTOAeHHS. PO3yMiHHS MpHUpPOAHOTO MpaBa sIK MPOSBY
CIPaBEJIMBOCTI, SIK HEMMCAHOTO 3aKOHY Ha MPOTHUBAry IO3WTUBHOMY IpaBy
(mrcaHoMy 3aKoOHy) 3alodaTKyBaja aHTH4YHAa (iIocopChKO-TIpaBOBa IyMKa, Y
CepenHboBiYYl NMEPBUHHUM BHU3HABaBCs OO0XKECTBEHHMM «3akoH», Y HoBuii uac
OCHOBOIO MPHUPOAHOTO TpaBa BBaXajaca pPO3yMHA TMPUPOAA  JIOAMHU.
[IpoanainizoBaHO BHECOK y (hOpMyBaHHS HPHUPOAHO-IPABOBOIO MPABOPO3YMIHHS
3apyO1KHUX 1 BITYM3HSHUX YYeHUX-(P1710c0(1B 1 TPaBO3HABIIIB. Y CTAHOBJIEHO, 10 B
CydaCHHX YMOBax TIPHUPOJHO-TIPABOBE TPABOPO3YMIHHS JAa€ 3MOTY BHSIBUTH
CYTHICTh THUX TMPAaBOBHUX SIBHII, SIKI HE HaJUICHI (OpPMaTbHUMHU BIACTUBOCTSIMU
MO3UTUBHOTIO MIPaBa, 30KpeMa, Heo(iIIHHOTO TTpaBa.

BuokpemMieHo ABa OCHOBHI MiAXOAW A0 JOCIIKEHHS TpaBa y pamKax
MO3UTHUBICTCHKOTO MPAaBOPO3YMIHHS — €TaTH3M Ta HOPMAaTHBI3M, a00 KJIACHYHI Ta
HEKJIaCMYH1 KOHIenIli. BiqMIHHICTh M)XK HUMH MOJIATa€ B TOMY, IO €TAaTU3M
BBa)kae 00OB’SI3KOBUM 3B’S130K IpaBa 13 JeP:KaBol0, & HOPMATUBI3M HAroJIolIye Ha
HOPMATUBHOCTI mpaBa. HaBiTh CyyacHU MO3UTHUBI3M, SKUN XapaKTEPU3YETHCS SIK
«M’SIKUI», «IHKITIO3UBHHUINY, «EKCKIIO3UBHUW» TOIIO, HE Mependayae BUBYCHHS
mpaBa B YyCiii #oro 0aratorpaHHOCTi, HE JOMYCKa€ IHIIOrO0 TIpaBa, aHXK
BCTAHOBJICHOTO JEP>KaBOIO, 1 IEBHOIO MIPOIO BUIIPAB/IOBYE ICHYBaHHS HETpaBa.

[linTBepaKEeHO, IO B paMKax COIOJOTIYHOTO MPABOPO3YMIHHSI MPaBO
PO3IIIAIAETHCA SIK CYyTO eMIIpUYHe saBuIle. HaromoiieHo, 1o KOHIENIIis «3KUBOTO
npaBa», ab0 «BUILHOTO MpaBay, oOrpyHTOoBaHa €. Epiixom, Ta TCHUXOJOTIYHA
koHenuis npasa JI. M. TleTpakHuIpKOro € OCHOBOO s pO3yMiHHs HeodiliitHOro
mpaBa. 30KpeMa, BCTAHOBJIEHO, IO 1 <«okuBe mpaBo» €. Epmixa, 1 «Heodiriline
paBo» BIJINOBIJAIOTH LOJACHHUM MOTpPedaM CYCHIIBHOTO JKUTTS, YTBOPIOIOTHCS B
CYCHIJIBCTBI Ta HE MOTPEeOyIOTh AEPKABHOTO MPUMYCY. 3 ypaxyBaHHSIM Teopil

JI. U Ilerpaxunpkoro, Heo(iliiiHE NpPaBO OXOIUIIOE PI3HI BUJU IHTYITUBHOTO



mpaBa, BPETYJIbOBYE OKpPEeMi IKUTTEBI CHTYyallii, BpaxoBYye I1HAWBITyaJbHI
0COOJIMBOCTI KOHKPETHOTO BUMAJKY, SIBIISIE€ COOOIO MOBEIIHKOBI YCTAaHOBKH, IIIO
chopMOBaHi y CBIJIOMOCTI 1HAMBIJIIB, COLIAIBHUX TPYI Ta CyCH1ILCTBA.

[TinkpecneHo, 1O IHTETpaIlis TEOPETHUKO-TIPABOBUX 1AW MPEICTaBHUKIB
PI3HUX THUIIB MPAaBOPO3YMIHHS Ha MOYaTKy XX CT. MOJSrajga y «IpUMHUPEHHI»
ICHYIOUMX KJACHYHUX THMiB. HuHI X 1HTErpaTUBHE IIPAaBOPO3YMIHHS €
CaMOCTIMHOIO TCHJICHIIIEI0 B IOPUCIPYICHINI, IO Tependadae OpraHidyHe
MOETHAHHS, B3a€EMO3AJICKHICTh 1 B3aEMOJIII0 PI3HUX THUITIB MPABOPO3YMIHHS IS
Mi3HaHHS CYTHOCTI IIpaBa Ta oro pizHUX (Hopm, 30Kpema, HeoDiriiHoTo.

[IpoananizoBaHO HU3KY Ae(DIHIIINA MOHATTA «IIPaBO» W YCTAHOBIECHO, IIO
BOHU CTOCYIOThCS camMe OQIIIHOro TMpaBa, OCKUIBKK TepenadayaroTh Horo
NOXO/PKEHHS BiA AeprkaBu. LnsxoMm mMOpiBHSAHHA OQIUIAHOTO Ta HEOQIUIMHOTIO
IpaBa BU3HAYEHO HAWBAXKJIMBIIII O3HAKH OCTAHHBOTO: 1) CTBOPIOETHCS JIFOABMU JIJIS
3a0€3MEUYCHHS] 1X HOPMAJIbHOI IKUTTEASUIBHOCTI, HWOTO 3MICT BHU3HAYAETHCSA
noTpedaMu i iHTEpecamu, a TAKOK CIIOCOOOM ICHYBaHHS Ta PO3BUTKOM JIOJCHKOTO
CYCHUIBCTBA; 2) XapaKTePU3YEThCS HOPMATHUBHICTIO, IO BHPAKAEThCI dYepes
CYKYIHICTh PETryJATHUBHUX 3ac001B PI3HOrO pPiBHS; 3) BUCTYyIAE SIK crenudpiyHa
(pi3omMHa) cucTemMa, IO 37aTHa O CcaMOOopraHisaiii, CaMOpO3BUTKY Ta
CaMOBIITBOPCHHS; 4) IOB’s3aHE 3 TOJITUYHUM JKUTTSIM, OCKUIBKH JIFOAMHA € 1
HOCieM Heo(IIifHOrO TmpaBa, 1 CyO’€KTOM TMOJIITUYHOI MisUTBHOCTI; 5) He €
JIETaJIbHUM, aJie 3aBXKIH € JETITUMHHUM, 6) 3acobamu 3a0e3neueHHs Heo(iliifHOTo
npaBa BUCTYNAa€ YCBIJIOMJIEHHS, MEPEKOHAHHS, IO 3/A1MCHEHHS NEBHUX il €
000B’SI3KOBUM; 7) MOZI€JIb TOBEAIHKA B HEOPIUIHHOMY IpaBl € BTOPUHHOIO; &) €
OCHOBOIO 7151 (hOpMyBaHHS HEOPIIIHHOTO TPABOBOTO MOPSIKY.

Harosomeno, 1mo OTOTOXHIOBATH HeoQiliiiHEe MpaBO 1 TIHbOBE MPABO HE
MO>KHa, 00 OCTaHHE HE € MpaBoM, a popMoto HerpaBa. Buxomasuu 3 inei ['erens mpo
HEIpaBo, IOBEJICHO, 110 TIHHOBE MPABO 00’ €KTUBHO CYNEPEUUTH 1]1€1 IpaBa.

BusnaueHo i oxapaktepus3oBaHO Taki (yHKIII HeoQIiUIMHOrO mpasa, SK
(GYHKIIIO COIIaTbHO-IPABOBOTO PETYIIOBAHHS, (DYHKIIIO COLIATLHOTO KOHTPOJIO

Ta I[IHHICHO-OpPIEHTALINHY (QYHKIIO.



YTOouHEeHO pPO3yMiHHA OQILUIHHOTO MpaBa, SKUM BHU3HAETHCA MPaBO, IO
CTBOPIOETHCS JIEP)KaBHUMHU OpraHaMH BIAMOBIAHO O iX BJIAJHUX MOBHOBAXEHB 1
SBJISIE COOOI0 CUCTEMY IOPHUIMYHUX HOPM, MOB’S3aHUX MK COOOI0 i€papXivyHO Ta
(GyHKI[IOHATBHO ¥ 00’€THAHUX Yy TMEBHI CTPYKTYpHI MiIPO3AUIH, 3aKPIMJIEHUX B
odiIMHUX 3aKOHOJABYHX 1 MIJI3aKOHHUX aKTaxX, € 3aCO00M JIOCATHEHHS MEPEI0BCIM
MOJIITUYHUX LUJIEH Jep’KaBU, 3aBXKJU € JEeTrajJbHUM, ajle HE 3aBXKIU JICTITUMHUM,
3a0e3nevyeThes 3ac00aMu AepKABHOTO MPUMYCY, BUCTYIA€ €IEMEHTOM MEXaH13My
MPaBOBOTO PETyJIIOBaHHS CYCHUIBHUX BIJIHOCHUH 1 HOPMAaTHUBHOIO OCHOBOIO
dbopMyBaHHS PABOBOTO MOPSIIKY.

ChopmynboBaHo AediHIIIO MOHATTS «Heo(ililiHe mpaBo» — Ii€ MpaBUiia
MOBE/IHKH, 110 MalTh 3arajibHO-COLIAJIbHE MOXOKEHHS, MOXKYTh ICHYBaTu 0e3
dbopMaIbHOTO 3aKpIIUICHHS Y BUIJISIAI CaMOOPTaHI30BaHOI 1 CaMOBIATBOPIOBAHO1
CUCTEMH, BHUCTYNAIOTh 3aCO00M JOCATHEHHS COLIAJIBHOTO KOMIIPOMICY, HE €
JeTaIbHUMH, aJi€ 3aBXKJIW € JIETITUMHUMH, BHUKOHYIOTHCS JIOOPOBLIBHO 1
3a0€3MeUyI0ThCSl BHYTPIIIHIMU TEPEKOHAHHSAMHU JIIOJUHU, CYCHUIBHOIO AYMKOIO
TOIIO, CHPUAIOTH (OPMYBAHHIO HEO(MIIITHOTO MPABOBOIO MOPSAJKY Ha OCHOBI
LIHHICHO-HOPMATHUBHOI CUCTEMH 3pa3KiB 1 MOJEJNEW MOBEAIHKH, MOUIUPEHHUX Y
CYCH1JIbCTBI.

Hocmimxeno dopmu OyTTss Heo@imiifHOTO TpaBa 3 ypaxyBaHHSIM MOTO
ocobmmBocteil. OCHOBHOIO (popMOI0 OyTTS HEO(ILIMHOrO IpaBa BUZHAHO MPABOBY
CBIJIOMICTB, IO PO3IJISANAETHCA SIK BIIOOPAKEHHS MPABOBOTO OYTTS JIIOJUHHU.
HarosomieHo, 1o B Oy/1€eHHIM MPaBOCBIIOMOCTI MEPEBAXKAIOTh HE 1HTEJIEKTYaJIbHI,
a rcuxoJsioriyi enemeHTu. Came OyZeHHA MPAaBOCBIIOMICTh BU3HA4a€e (haKTHUHY
MOBEJIHKY JIIOAMHM y TpaBoBi cdepl cycminbHOro KUTTSA. byneHHa
MIPABOCBIIOMICTh OXOIUIIOE TIPABOBE MHUCJCHHS, BOJIIO, TMOYYTTS, EJIEMEHTU
HECBIIOMOTO. Y CBIZIOMOCTI JIOMMHUA Heo(iliiiHe MpaBoO BiIOOpaKaAETbHCS Y
NPaBOBUX 3BHYKAX Ta CTEPEOTHIAX IOBEIIHKH, y KOJIEKTUBHIA (IPyIMOBii)
MPaBOCBIJJOMOCTI TPEBATOIOTh Taki (opMH HOro BiAOOpaKeHHs, SIK IPaBOBA

nam’siTh, TPABOBUH JOCBIJ, TPABOBI 3BUYAI 1 TPATUIIII.



OOpsiin Ta puTyanu, 3BUYAl Ta TPAAMINI MPABOBOTO XapaKTEPy BHU3HAHO
OpPTaHIYHUM €JIEMEHTOM HaIlIOHAJILHOI MPABOBOI KYJBTYPH, IO MPOLTIOCTPOBAHO
HU3KOIO MTPUKIIAIIB.

JlochipkeHo pojb HEOo(IIIHHOrO mpaBa y MIKHAPOAHIM KOMEpLIHHIN
npakTHii. 30KpeMma, MiATBEppKeHO, 1o lex mercatoria maroTh HeodiliiHy
(Hemep)kaBHY) CYTHICTh, € BIJIHOCHO aBTOHOMHOKO CHCTEMOIO TIPAaBHJ, SIKi
chopMmyBamcs B paMKaxX  MDKHApOAHOTO  TOProBOTO  (KOMEPIIAHOTO)
criBTOBapucTBa. Ha TpaHCHamioHanpbHOMY PiBHI  (OPMOIO  BITOOpaKEHHS
HEOQIMIHHOTO TpaBa BH3HAHO TAaKOX MUKHAPOJAHMMA 3BUYAM, T SKUM
3alPONOHOBAHO PO3YMITH BCl HENMUCAaHI HOPMH, Yy TOMY YHCIl pIIIEHHS
MDKHApOJIHUX OpTaHi3aliii Ta KOHQEPEeHIlii, Ki peryoTh MOBEAIHKY Cy0’ €KTIB
MIKHapoIHO1 cepu. JloBeneHo, mo HeopIIHUM ITPAaBOM € HOPMH, 32 JIOIIOMOT OO
SKUX PETrYJIIOI0THCS KOMYHIKAIIIMHI IPOIIECH B IHTEPHET-CEPETOBUIIII.

Kniwwuosi cnosa: odiniiiHe mnpaBo, HeodiliiHe TMpaBo, HeOPIIHHUN
MPaBOIOPSOK, HEMpPaBO, IPAaBOPO3YyMiHHS, IPABOBA CBIJIOMICTh, THUIIOJIOTIS

IPaBOPO3YMIHHSI, TIHBOBE MPABO, IOPUANUHUN TLTIOPATI3M.

Cnucok nmyoaikaniii 3100yBaya 3a TeMOK AucepTaunii
— HAYKOBI TIpalll y HAyKOBUX (h)aXOBHX BUJIAHHAX Y KpaiHU:

1. IITamGypa JI. B. Tlcuxonoriuna Teopis npasa JI. . TleTpaskuibkoro Ta
il BIIMB Ha (OopMyBaHHS KOHIIEMIIi HEO(IIMHOTO TIpaBa. AxmyanvHi npobiemu
Oepoicasu i npasa. 2018. Bumn. 81. C. 173-183.

2. [[lam6ypa JI. B. Konuemnuis OpUAMYHOrO IUIIOpai3My SIK OCHOBA
JTOCTiKeHHs HeodiniiHoro npasa. IIpasosuti uaconuc /lonoacy. 2019. Ne 1(66). C.
33-40. DOI: https://doi.org/10.32366/2523-4269-2019-66-1-33-40

3. [Mambypa JI. B. «Odimiitne mpaBo» Ta «HEO)IIIHHE MPABO»:
eKCIUTIKAISl TOHATh y KOHTEKCTI CyYaCHUX TEOpidl MpaBOpPO3yMIHHS. BicHuk
Miscnapoonoeo eymanimapuozo ynieepcumemy. Cep. : FOpucnpyoenyis. 2019. Neo
42.T.1. C. 28-32. doi.org/10.32841/2307-1745.2019.42-1.7



4, Mam6ypa . B. «Xuse mpaBo» €. Epmixa Ta #oro cyuyacHa
inTepnperaiis. Yaconuc Kuiscoxoco yuisepcumemy npasa. 2019. Ne 4. C. 61-67.
DOI: 10.36695/2219-5521.4.2019.09

d. Kpecrorceka H. M., [llam0Oypa /1. B. PerymtoBannas memiartii: mepeTuH
odimiiHoTO Ta HEOdILIHHOTO TpaBa. FOpUOUYHUL HAYKOBULL e1eKMPOHHUL HCYPHAL.
2021. Ne 1. C. 352-356. doi.org/10.32782/2524-0374/2021-1/88.

— HAYKOBI Mpary y 3apyOiKHUX HAyKOBUX BUJAHHSX:

6. [[lam6ypa M.B. «Heodimiline mnpaBo» 1 «TIHbOBE IPABOY:

aKCIOJIOTIYHUH MMiIXiJ J0 po3MexyBaHHs MOHATH. European Political and Law

Discourse. 2021. Volume 8. Issue 2. P. 78-84. DOI: 10.46340/eppd.2021.8.2.11

- arpoOarliiiHi mpari:
7. [I{amOypa JI. B. AHTHYHI BUTOKH YSABJICHb NpPO HeoQilliHE MPaBo.

Mamepianu VI Mixcnapoonoi Haykogo-npakmuynoi KoHpepenyii (npucesiuena
nam’ami 8UOAmMHO20 Paxieys 6 2any3i MiXCHapoOHo2o npasa 3enincvkoi Hamanii
Anamoniienu), M. Oneca, 15 tpaBast 2021 p. Oneca : 'O «LleHTp paBOBOI TYMKNY.
2021. C. 7-10.

8. [MamOypa JI.B. Heodimiiine mnpaBo sSK HOBa  KaTeropis
3arajJbHOTEOPETUYHOI OpUCHpYAeHUli. [lpasosa Hayka i OepicasomeopenHs 6
Yrpaini y ceimni cywacnux enobanizayitiHux 6UKIUKIG. icmopis, meopis, NpaKkmuka
(0o 25-i piunuyi Koncmumyyii Ykpainu): mamepianu Bceykpaincvkoi naykoso-
npakmuyuroi koughepenyii (m. Mapiynons — m. Kpueuii Pie, 11 uepsns 2021 poxy).
Mapiynons :Jlon/IYBC, 2021. C.262-267.



SUMMARY

Shchambura D. V. Unofficial law. — Qualification scientific work, manuscript
copyright. A thesis submitted for the degree of Doctor of Philosophy in specialty
081 — Law. — International Humanitirian University, Odesa, 2021.

The thesis contains the results of a comprehensive general theoretical study of
the unofficial law as an integral element of the legal life of society. The thesis
materials summarize the analysis of scientific works related to the problem,
regulations, international legal treaties, daily human activities in the legal field,
statistical and analytical information.

The thesis emphasizes that the issue of law, as a fundamental category, does

not lose relevance in the scientific community, but the dichotomy "official law" -
"unofficial law" in the post-Soviet space is insufficiently studied. Some issues
related to unofficial (non-state, informal, shadow) law are raised in the works of such
researchers as V.M. Baranov, S.V. Biryukov, V.V. Zavalnyuk, G.M. Lanova, O.0.
Uvarova, Yu. O. Tikhomirov, O.M. Trikoz and others. But unofficial law has not
yet been the subject of thesis research.

It is justified that the basis of the research of unofficial law is the concept of
legal pluralism — a leading idea of the contemporary general jurisprudence. The
emerging and development of this concept in the sociology of law, legal
anthropology and legal ethnology have been analysed. It is proved that the pluralistic
approach to law makes it possible to understand law as a multidimensional
phenomenon that has various forms of its existence, in particular, the form of the
unofficial law.

Academic background of unofficial (non-state) law in foreign and national
jurisprudence has been characterized. It is revealed that the research of non-state law
in the Western countries began in the XX century and was accompanied by heated
discussions. The result of those discussions is the most scholars’ conviction that the
unofficial law is a part of the real law and it exists and functions in various spheres

of social life. Instead, in the national jurisprudence, the unofficial law currently is a



subject of few studies. For the most part, some aspects of this problem are considered
through the prism of the concept of non-state legal regulation (O.0. Uvarova), within
the framework of legal anthropology (V.V. Zavalnyuk), in the connection with the
formation of unofficial law and order (A.F. Kryzhanovsky, O.V. Kryzhanovska),
etc. Russian scholars pay much attention to shadow law as a kind of negative
unofficial law (V.M. Baranov, Y.M. Tikhomirov, O.M. Trikoz, and others).

It is emphasized that the methodology of jurisprudence in its development has
gone through three stages - the classical; non-classical; post-classical. Each of them
developed its own means of cognition and improved the existing ones. As a result,
the modern methodology of jurisprudence is pluralistic, that involves a combination
of different methodological approaches, techniques and methods, and human-
centred that means primarily comprehension the problem of "human being in law".

For the purpose of the research the author applied basic conceptual approaches
(anthropological, axiological, hermeneutic, synergetic, needs-based, dialectical
approaches) and a system of methods, including: historic and philosophical,
comparative, systematic, functional methods etc.

Basing on the generalization of approaches to the interpretation of the category
"legal understanding", it is proposed to consider legal understanding in a broad sense
as an intellectual activity aimed at comprehension the essence and content of law, in
a narrow sense - a set of knowledge gained as a result of this activity. Different
criteria of the typology of legal understanding in contemporary jurisprudence are
analysed. The basis of this typology is the traditional triad, that includes natural law,
positivist and sociological understanding of law. In the current context they are
integrated with the concepts of the postmodern era (anthropological,
communicative, value-normative, etc.), that makes it possible to study unofficial
law.

The origin and development of ideas about diverse forms of law within the
framework of natural law understanding from Antiquity to the present are described.
Ancient philosophical and legal thought initiated the understanding of natural law

as a manifestation of justice, as an unwritten law in opposition to positive law



(written law). In the Middle Ages the Divine law was recognized as the primary
source of law. The contribution of foreign and domestic scientists, philosophers and
jurists to the formation of natural-legal understanding is analysed. It has been found
that in the current context natural-legal understanding allows to reveal the essence
of those legal phenomena which are not endowed with formal properties of the
positive law, in particular, unofficial law.

There are two main approaches to the study of law in the framework of
positivist legal understanding — etatism and normativism, or classical and non-
classical concepts. The difference between them is the following: etatism considers
connection of law with the state as obligatory, and normativism emphasizes the
normativeness of law. Even modern positivism, characterized as "soft", "inclusive™,
"exclusive", etc., does not stipulate studying diversity of law, does not allow any
other law than the law established by the state. Normativism to some extent justifies
the existence of non-law, considering that the state law may be unjust, but still
remains binding.

It is confirmed that within the framework of sociological legal understanding
the law is considered as a purely empirical phenomenon. It is emphasized that the
E. Ehrlich’s concept of "live law", or "free law", and the psychological concept of
law by L. Petrazhytsky are the basis for understanding unofficial law. In particular,
it has been established that both E. Ehrlich's "live law" and "unofficial law" meet the
daily needs of social life, are formed in society and do not require state coercion.
Taking into account L. Petrazhytsky's theory, unofficial law covers various types of
intuitive law, regulates certain life situations, takes into account individual features
of a particular case, and constitutes mental behavioural attitude of individuals, social
groups and society in general.

It is emphasized that the integration of oppositional types of legal
understanding in the early XX century meant "reconciliation” of the existing
classical types. Today, integrative legal understanding is an independent trend in

jurisprudence, an organic combination, interdependence and interaction of different



types of legal understanding in studying the essence of law and its various forms, in
particular, unofficial law.

A number of definitions of the term "law" have been analysed and it has been
established that they refer to the official law only, as they presuppose state origin of
law. By comparing the official and unofficial law, the most important features of the
latter are identified: 1) unofficial law is created by people to ensure their normal
functioning, its content is determined by the needs and interests, as well as the way
of existence and development of human society; 2) unofficial law is characterized
by normativeness, which is expressed through a set of regulatory tools of different
levels; 3) unofficial law unofficial law acts as a specific (rhizome) system capable
of self-organization, self-development and self-reproduction; 4) unofficial law is
related to political life, as an individual is both a holder of unofficial law and a
subject of political activity; 5) unofficial law is not legal, but is always legitimate;
6) the means of security for unofficial law is legal awareness, the belief that the
implementation of certain actions is mandatory; 7) the model of behaviour under
unofficial law is secondary; 8) unofficial law is the basis for the formation of
unofficial legal order.

It is emphasized that unofficial law and shadow law cannot be equated, because
the latter is not a law, but a form of wrongdoing. Based on Hegel's idea of
wrongdoing it has been proved that shadow law objectively contradicts the idea of
law.

The following functions of unofficial law are defined and characterized: the
function of social and legal regulation, the function of social control and the value-
orientation function.

The thesis clarifies understanding of official law, in other words — the law
created by state bodies in accordance with their powers. The characteristic features
of the official law are refined as the following: it is a system of legal norms,
hierarchically and functionally interconnected and united in certain structural units;
it is enshrined in official legislative acts and regulations: it is a mean of achieving

primarily political goals of the state; it is always legal, but not always legitimate; it



Is provided by means of state coercion; it is an element of the mechanism of legal
regulation of social relations and the normative basis for the formation of the legal
order.

The definition of "unofficial law" is formulated: it aggregates rules of conduct
that have a general social origin, can exist without formal consolidation in the form
of a self-organized and self-reproducing system, acts as a mean of social
compromise, is not legal, but always legitimate, voluntary and provided through
internal human beliefs, public opinion, etc., contributes to the formation of the
unofficial legal order based on the value-normative system of patterns and patterns
of behaviour that are prevalent in the society.

The forms of existence of the unofficial law are examined taking into account
its features. The main form of existence of the unofficial law is recognized as legal
consciousness, that is considered as a reflection of the legal existence of individual.
It is emphasized that psychological, not intellectual elements dominate in ordinary
legal consciousness. The ordinary legal consciousness determines an individual
actual behaviour in the legal sphere of public life. The ordinary legal consciousness
covers legal thinking, will, feelings, elements of the unconscious. The unofficial law
is reflected in the human mind as legal habits and stereotypes of behaviour. Such
forms of its reflection as legal memory, legal experience, legal customs and
traditions prevail in the collective (group) legal consciousness.

Legal rites and rituals, customs and traditions are recognized as an organic
element of the national legal culture, as illustrated by a number of examples.

The role of the unofficial law in international commercial practice is studied.
In particular, it is confirmed that the lex mercatoria has an unofficial (non-state)
essence, is a relatively autonomous system of rules that have been formed within the
international trade (commercial) community. At the transnational level, the form of
reflection of the unofficial law is also recognized as an international custom, which
IS proposed to mean all unwritten rules, including decisions of international

organizations and conferences that regulate the behaviour of international actors. It



Is proved that unofficial law exists as rules that regulate communication processes
in the web community.

Keywords: official law, unofficial law, unofficial legal order, law, legal
understanding, legal consciousness, typology of legal understanding, shadow law,

legal pluralism.



